U. S. DEPARTMENTOFLABOR

SECRETARY OF LABOR
WASHINGTON. D.C.
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CASE NO. 79-CETA-181

IN THE MATTER OF
TERRY O BOYLE,
COMPLAI NANT

BEFORE: THE SECRETARY OF LABCR

FI NAL DECI SI ON AND ORDER

Thi s case arises under the Conprehensive Enpl oyment and
Training Act (CETA or the Act), 29 U.S. C §§ 801-999 (Supp. V
1981), ¥V and regul ations pronul gated thereunder at 20 C. F.R
Parts 675-680 (1990). On June 4, 1991, | issued a Decision and
Order to Show Cause, proposing to affirmthe Adm nistrative Law
Judge' s (ALT) finding that Conplainant was inproperly discharged
from his position at the Meynard Correctional Center and her
orders of reinstatenent and backpay. M June 4 Order also
proposed that payment of the backpay, with interest, would be due
within nine nonths of ny final order and that the Illinois
Departnent of Corrections (IDOC) and the Illinois Department of
Commerce and Community Affairs (IDCCA) were jointly and severally
liable for all ampunts due Conplainant. The parties were given
an opportunity to show cause why the decision and proposed

concl usions and order should not be adopted as the final order

V CETA was repeal ed effective October 12, 1982. The

repl acement statute, the Job Training Partnership Act, 29 US.C
§§ 1501-1791 (1988), provides that pending proceedi ngs under CETA
are not affected. 29 U S.C § 1591(e).
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I DOC and | DCCA (Respondents) have responded jointly by
moving to vacate or nodify the Secretary's Decision and Order to
Show Cause. Respondents initially argue that the Secretary's
order, issued nore than eleven years after the ALI's decision in
this case, violates the Admnistrative Procedure Act (apa) which
provides that ®[wjith due regard for the conveni ence and
necessity of the parties or their representatives and within a
reasonabl e time, each agency shall proceed to conclude a matter
presented to it.®» 5 U S C § 555(b) (1988). Mtion to Vacate or
Modi fy (Mtion) at 1-7.

Before an action may be set aside under the apa for |ack of
punctuality, the aggrieved party must show that it was prejudiced
by the delay. city of Canden, New Jersey v. United States
Department Of labor, 831 r.2d 449, 451 (3d Cr. 1987); Panhandle
Cooverative Associ ation, Bridgeport, Nebraska v. E.P.A., 771 F.2d
1149, 1153 (8th Gr. 1985); Estate of French v. Federal Enersv
Requlatory Conmi ssion, 603 r.2d 1158, 1167 (5th Cir. 1979).

Because setting aside an agency decision is an extrene sanction,

Panhandle, 771 r.2d at 1153, great care nmust be observed before

doing so. Estate of French, 603 r.2d at 1167. Respondents’

primary claimof prejudice is that they had a dimnished ability

to present adefense. ¥ Mtion at 6-7. This contention is

¥y Re.slp.onde.nts also claimprejudice as a result of their backpay
liabi'li'ty increasing as time goes on. Mtion at 6. They have
cited no authority, however, and | am aware of none, which
considers the accunul ation of backpay liability to be grounds for
vacating a decision awardi ng backpay. |f, as Respondents state
el sewhere, Mtion at 22, Conplainant's period of unenploynent
(continued...)
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wi thout merit because the case was accepted for review within one
mont h of when the ALy's decision wasissued and all parties
had the opportunity to address the issues at that time. ¥
Moreover, the record is barren of any suggestion that Respondents
at any time conplained about the pace of the proceedings in this
case. E.T.C v. J. Winaarten. Inc., 336 F.2d 687, 691 (5th Cir
1964), cert. denied, 380 U S. 908 (1965). Accordingly, there is

no basis to vacate the proposed decision because of delay in its
| ssuance.

Respondents al so urge that the proposed order be set aside
based on the equitable doctrine of laches. Mtion at 7-8.
Leavi ng asi de whet her the governnment coul d be subject to the
equi tabl e defense of 1aches, Respondents woul d have to establish
prejudice due to the delay in issuing the order. Citv of gary,
Indiana v. United States Department of Labor, 793 r.2d 873, 875

¥, ..continued) _
followng this dlscharge was brief, Respondents liabjlity will be
€

correspondingly limted because interim earnings wll
deduct ed.

¥ Many of the casescited by Respondents involve delay by

overnment agencies in bringing [egal action. See. e.
E.Q.C v. Westinahouse Electric Corn.. 592 F.3d 48% 2486 (8th

Gr. 19/9): Chroncraft Corn. v. United States Equal Employment
opportunity COmm SSton, 465 r.2d 745, 746 (5th Gr. 1972). These
cases are distinguishable from those concerning delays in _

adj udi cation because, in the forner case, a defending Party | f
unaware that legal action may be taken against it, maght be"
unable to prepare adefense Several years after the events giving
rise to the cause of action. The record here provjdes anple
evidence that Respondents were aware of the conplaint here and
IIE)t(ﬁ p&ndeney before the Department of Labor. See, e.q., Mtion,
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(7th Cir. 1986). Since Respondents, for the reasons stated
supra, have not shown prejudice, | reject this contention.

Additional ly, Respondents raise several contentions against
a finding that they violated the Act and are responsible for
reinstating Conplainant with backpay. Mtion at 11-22. None of
these arguments was raised previously by Respondents before the
Secretary, ¥ see 29 C.F.R § 8.9(b), notwithstanding that they
shoul d have been anticipated. | therefore decline to consider
themin this notion. ¥

Respondents argue that if backpay IS awarded, it cannot be
assessed for periods' beyond the termnation of the CETA program
in this case or,' alternatively, beyond the date CETA itself was
repeal ed. Mdtion at 24-25. Part of this contention already has
been answered in that Conplainant was a probationary enployee

¥ |DOC argued that it did not violate the Act by failing to
fol | ow IDCCA's grievance procedures, |DOC Exception at 2, but did
not contest the reinstatement and backpay renedies if a violation

was found. |DCCA contested the nethod for conputing interest on
t he backpay award, but did not challenge the reinstatenent or
b?clipazy remedies. |IDCCA Brief in Qpposition to Gant Oficer

at 1-2.

¥ Respondents also allege that the Secretary should not have
reached the substantive nerits of Conplainant's discharge from
his enployment. Motion at 10. The substantive nerits were .
consi dered by the Jackson County Board and the Governor's Ofice
of Manpower and Human Devel opment, each of which found that
Conpl al nant % di schargEe>< was substantively inproper. Gant
Oficer's Ex. (GO Ex.) 1, Atch. 5-L, At the hearing,
Respondents did not raise, as a defense against a possible
backpay award, the contention that the diScharge was
substantively proper. Al of Respondents' exhibits attached to
the notion pertaining to the discharge, Mtion Exs. A-E were
art of the record before the aL3. See G O Exs. 1, Atch. 2-A
, C 5-B 2. M June 4 Oder addressed the substantive merits
to show that, although that issue was not litigated before the
ALY, she was justified in awardi ng backpay.
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whose enpl oynent woul d not have ended with the termnation of the
CETA programin which he took part. Decision and Order to Show
Cause at 2, 8. Because backpay is a nake whole renmedy, CGtv of
Chicago V. United States Departnent of Labor, 753 r.2da 606, 608
(7th Cr. 1985); Countv of Mnroe. Florida v. United States
Department of Labor, 690 F.2d 1359, 1362 (11lth Cr. 1982), it

I's payable until reinstatenent is offered. Mreover, because

the violation took place before the repeal of CETA the power
to renmedy that violation is not dimnished. See 29 U.S.C
§ 1591(e). | therefore reject the contention that backpay shoul d
be limted ¢

Contending that the Secretary should not award prejudgnent
Interest, Respondents also argue in the alternative that the
proposed rate of interest is too high. Mdtion at 30-33. Neither

of these argunents was raised previously before the Secretary, ¥

¥ ResPondents assert that the effect of the stay Pending t he
appeal before the Secretary was to stop the accrual of back pa
and interest until the final decision was issued. Mtion at 2
Respondents have cited no direct authority for this Prop05|t|on
and to accept their position would deprive successful _
conplainants from receiving a make whole renedy. See discussion
supra.

U |DCCA stated that it did not oppose the award of interest,
but argued that it should be a variable rate rather than the high
fixed rate proposed by the Gant Oficer. |IDCCA Brief in
Cﬁp05|t|on to Gant ficer at 1-2. The Decision and Oder to
Show Cause provides at 10 for a variable rate in accordance with
CETA precedent. (Al'though the regulations at 29 C. F.R Part 20
(19919 are not directly aﬁpllcable in this case, | note that the
rate of interest inposed here is consistent with the rate the
Department of Labor "shall® seek in litigation to recover
backwages. 29 C.F.R § 20.58(a)).
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and they will not be addressed, therefore, in response to
Respondents' notion.

The paynment order should be nodified, Respondents argue,
because the Illinois appropriation process may not allow for
payment within nine nmonths of the final order. Respondents now
propose that payment be due after all proceedings regarding
backpay are concluded and three nonths after an appropriation
for the anmount due is signed by the Governor. Motion at 33-34.
| DCCA has stated previously that these paynments can be nade
within six to nine nonths of a final order. Exception of |DCCA
Accordingly, upon consideration and in the interest of bringing
this matter to conclusion, | decline to nodify the paynent due
dat e.

In a separate exception to the Decision and Order to Show
Cause, |DCCA, the grantee, seeks to have its liability limted
to the period fromJune 28, 1978, to March 22, 1979, as found by
the ary. Contrary to 1Ipcca's contention that it should not be
responsible for the actions of another admnistrative agency, it
is well established that a grantee is jointly and severally
liable for the CETA violations of its subgrantees. San Diego
Reai onal Emplovment and Training Consortiumyv. U S. Department Of
Labor, 713 F.2d 1441, 1444-45 (9th Gr. 1983); Ml waukee county
v. Peters, 682 r.2d 609, 612-13 (7th Gr. 1982) (grantees have
consi derabl e autonony in local admnistration of CETA prograns

and federal government is entitled to exact a corresponding

accountability).
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CONCLUSI ONS AND ORDER
Havi ng considered the responses to the Decision and Oder to

Show Cause, 1 adopt the decision, page 1 through page 10, line 17,
inits entirety (copy appended). Accordingly:

1. The ALI's determ nation that Conplainant was
i nproperly discharged is affirnmed. Her orders of
rel nstat enent and backpay al so are affirned.

2. The order requiring pafyrrent of the backpay award
within twenty days is nodified to allow paynent within
ine months of the date of ny final order.

n
3. Interest is pagable on the backpay at the rates
established under 26 U S.C. § 6621 (copy of applicable
rates attached) from the date of discharge until the

date of paynent.
4 IDOC and IDCCA are jointly and severally |iable for

al | ampunts due Conplainant and no payments shal| be
made either directly or indirectly with Federal funds.

SO ORDERED. /757‘/.

\/Sec':tftary of Labor

Washi ngton, D.C.
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and twelve percent for large corporate underpay-
ments. .

Under the Internal Revenue Code, the rate of
interest is determined on a quarterly basis, the
rate on underpayments is one percent higher than
the rate on overpayments, and the rate for large
corporate underpayments is two percent higher
than the rate on underpayments. The rate
announced today is computed from the federal
short-term rate based, on daly compounding
determined during July 1991'.

Rev. Rul. 91-50, annbuncing the new rates of
interest, is attached and will appear in Internal
Revenue Bulletin No. 1991-37. dated Semember
16, 1991.

Rev. Rul 91-50

Section 6621 of the Interna Revenue Code
establishes differentia rates for alowance of
interest on tax overpayments and assessment of
interest on tax underpayments. Under section
6621¢a)1), the overpayment rate is the sum of
the federa short-term rate plus 2 percentage
points. Under section 6621(a)2), the underpay-
ment rate is the sum of the federal short-term rate
plus 3 percentage points.

Section 6621(c) of the Code, as added by the
Revenue Reconciliation Act of 1990, Pub.L.
101-508, section 11341(a)(2), 104 Stat. 1388
(1990), provides that for purposes of interest pay-
able under section 6601 on any large corporate
underpayment, the underpayment rate under sec-
tion 6621(a)(2) shall be applied by substituting 5
percentage points’ for “ 3 percentage points.” See
section 6621(c) and section 301.6621-3T of the
Temporary Regulations on Procedure and Admin-
istration for the definition of a large corporate
underpayment and for the rules for determining
the applicable date. Section 6621(c) and section
301.6621-3T are generaly effective for periods
after December 31, 1990.

Section 6621(b)(l) of the Code provides that
the Secretary shall determine the federal short-
term rate for the first month in each calendar
quarter.

Section 6621(b)(2)(A) of the Code provides that
the federa short-term rate determined under sec-
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tion 6621(b)(1) for any month shall apply during
the first calendar quarter beginning after such
month.

Section 6621(b)3) of the Code provides that
the federal short-term rate for any month shall be
the federal short-term rate determined during
such month by the Secretary in accordance with
section 1274(d), rounded to the nearest full per-
cent (or, if amultiple of 14 of 1 percent, the rate
shall be increased to the next highest full percent).

Notice 88-59, 1988-I C.B. 546, announced that
in determining the quarterly interest rates to be
used for overpayments and underpayments of tax
under section 6621 of the Code, the Internal Rev-
enue Service will use the federa short-term rate
based on daily compounding because that rate is
most consistent with section 6621 which, pursu-
ant to section 6622, is subject to daily com-
pounding.

Rounded to the nearest full percent, the federal
short-term rate based on dally compounding
determined during the month of July 1991 is 7
percent. Accordingly, an overpayment rate of 9
percent and an underpayment rate of 10 percent
are established for the calendar quarter beginning
October 1,1991. The underpayment rate for large
corporate underpayments for the calendar quarter
beginning October 1, 1991, is 12 percent. These
rates apply to amounts bearing interest during
that calendar quarter.

Interest factors for daily compound interest for
annual rates of 9 percent, 10 percent and 12
percent were published in Tables 15, 16 and 18 of
Rev. Proc. 83-7, 1983-1 C.B. 583, 598, 599, and
6 01

Annua interest rates to be compounded daily
pursuant to section 6622 of the Code that apply
for prior periods are set forth in the accompany-
ing tables.

DRAFTING INFORMATION

The principa author of this revenue ruling is
Marcia Rachy of the Office of Assistant Chief
Counsel (Income Tax and Accounting). For fur-
ther information regarding this revenue ruling,
contact Ms. Rachy on (202) 566-3886 (not atoll-
free call).

TABLE OF INTEREST RATES
PERIODS BEFORE JUL. 1, 1975 -~ DEC. 31, 1986
OVERPAYMENTS AND UNDERPAYMENTS

Period
Before Jui. 1,197

Ju.1 1975- o SLASE
an. 31,1978
Febl l978—-]an 31,1980,

746,430

.................... 6% Table 2, pg. 586

Dnily Rate Table
1983-1CB
Tab|e2 pg. 586

.................... 9% Table4 pg. 588

7%  Tahble 3, pg. 587

© 1991, Commerce Clearing House, Inc.
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Feb.1,1980—Jan. 31,1982......... .. ... ..., 12% Table 5,pg. 588
Feb. 1, 1982—Dec. 31, 1982 20% Table 6,pg.588

an. 1, 1983—Jun. 30, 1983 Table 22,pg.605
ul. 1, 1983—Dec. 31, 1983 Table 17,pg. 600
an. 1, 1984—Jun. 30, 1984 . . Table 41,pg.625
ul. 1 1984—Dec. 31, 1984 . . . Table 41.pg.625
an. 1, 1985—Jun. 30, 1985 Table 19,pg.602
ul. 1, 1985—Dec. 31, 1985 Table 17.pg. 600
an. 1, 1986—]Jun. 30, 1986 Table 16,pg. 599
ul. 1, 1986—Dec. 31, 1986 Table 15,pg.598

TABLE OF INTEREST RATES
FROM JAN. 1, 1987 — PRESENT

QOverpayments Underpaymen ts

Rate Table Pg. Rate Table Pg.
Jan. 1,1987—Mar. 31, 1987 ........................ 8% 14 9% 15 598
Apr.1,1987—Jun. 30,1987 . ....................... 8% 14 W 9% 15 598
Jul. 1,1987—Sep. 30, 1987 8% 14 597 10% 15 598
Oct 1,1987—Dec. 31, 1987::::::iiiriiiiiiiiis 9% 15 598 11% 16 599
Jan. 1, 1988—Mar. 31, 1988 0% 40 624 41 625
Apr. 1, 1988—Jun. 30, 1988 39 623 10% 40 624
Jul. 1, 1988—Sep. 30, 39 623 10% 40 624
Oct 1, 1988—Dec. 31, 1988 40 624 1% 41 625
Jan. 1, 1989—Mar. 31, 1989 16 599 1% 17 600
Apr. 1, 1989—Jun. 30, 1989 17 600 12% 18 601
Jul. 1.1989—Sep. 30, 1989 17 600 12% 18 601
Oct 1; 1989—Dec. 31, 1989 16 599 11% 17 600
Jan. 1,1990—Mar. 31, 1990 1% 17 600
Apr. 1,1990—]Jun. 30, 1990: 5 595 iiw 17 600
Jul. 1,1990—Sep. 30, 1 16 599 11 17 600
Oct 1, 1990—Dec. 31, 1990 16 599 17 600
Jan. 1, 1991—Mar. 31, 1991 16 599 11% 17 600
Apr. 1, 1991—Jun. 30, 1991 15 598 10% 16 599
Jul. 1,1991—Sep. 30, 1991 15 598 10% 16 599
Oct 1,1991—Dec. 31, 1991 15 598 10% 16 59¢

RATES FOR LARGE CORPORATE UNDERPAYMENTS
FROM JAN.1, 1991 — PRESENT
Rate Table Pg.

Jan. 1,1991—Mar. 31,1991 ........ ... ... 3% 19 602
Apr. 1,1991—Jun. 30, 1991 . . 12% 18 601
Jul. 1,1991—8ep. 30,1991 .. ... ..o 12% 18 601
Oct.1,1991—Dec: 31,1991 . ... ... ... 12% 18 601

[¥ 46,431) IRS Information Letter, August 20, 1991.

Retirement plans: Limitations on contributions and benefits: Governmental plans.
letter from Mr. Ken Yednock, Chief, Employee Plans Projects Branch, Internal Reve
Service, to Mr. August D. Fields, Godwin, Carlton & Maxwell, Dallas, Texas, the Inte
Revenue Service answers various questions regarding the ap§lication of Code Sec. 415 gene
and with respect to governmental plans_as defined in Code Sec. 414(d). The letter cauuons
itis not a ruling and ma%/ not be relied on with respect to any specific transaction. |
references: § 266:2.04 and 26706.02.

This letter is in response to your request for
general information, dated June 15, 1991, regard-
ing the application of the limitations of section
415 under the Internal Revenue Code to state and
local governmental plans, as defined in section
414(d) of the Code. First, you ask about several
issues concerning section 415 in general, such as
the inclusion of certain items as compensation,
the application of the limits to dissbility and
death benefits, and the treatment of employee
and pick-up contributions. Second, you ask several

91(13) CCH—Standard Federa Tax Reports

questions concerning the specia limitation |
section 415(bX10) of the Code, as added b
Technical and Miscellaneous Revenue A
1988.

Section 1. The following questions address ¢
provisions generally under section 415 ¢
Code.

Question 1. May contributions described
sections 403(b), 414(h)(Z), or 457 of the Cc
included in the definition of compensatic

146,



U.S. DEPARTMENT OF LABOR

SECRETARY OF LABOR
WASHINGTON, D.C.

DATE: June 4, 1991
casg NO. 79-CETA-181

IN THE MATTER oF
TERRY 0'BOYLE,
‘ COVPLAI NANT.

BEFORE: THE SECRETARY G:- LABOR

DECI SION AND ORDER TO SHOW CAUSE

This case arises under the Conprehensive Enploynent and
Training Act (CETA or the Act), 29.U. S C. §§ 801-999 (Supp. V ____
1981), V¥ and regul ations pronul gated thereunder at20 C. F.R
Parts 675-680 (1990). The subgrantee, |Illinois Department of
Corrections (1DOC), filed exceptions to that part of the Decision
and Order (D. and 0.) of Admnistrative Law Judge (ALJ) Arline
Pacht, hol ding that 1DOC was required to follow the grantee's
procedures providing for prior notice and an opportunity to be
heard before dism ssing CETA participant Terry o'Boyle from
enpl oynent . | DOC al so chal | enged the ALI's backpay order as
contrary to_state law,_Wwhich requires suchawards to be_paid from
speci al appropriations.

The grantee, Illinois Departnment of Commerce and Community
Affairs (IDCCA), did not object to the backpay award, but did

Y CETA was repeal ed effective Cctober- 12, 1982. The repl acenent
statute, the Job Training Partnershldp Act, 29 U.S.C. §§ 1501-1791
|

(1988), provi des that pend| n procee ngs under CETA are not
affected. 29 U S C 1591(e)
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except to the ALI's order that if the award is not paid within
twenty days, all CETA funding to | DCCA and | DOC woul d be revoked.
ipccA asked that the ALI's order be nodified to allow six to nine
nonths to obtain the appropriation necessary to conply with the
backpay award. The Gant Oficer excepted to the aLy's refusal
to assess interest on the backpay. The case was accepted for
review in accordance with the provisions of 20 c.F.R. - - TERLT
§ 676.91(f).
" BACKGROUND - ~ = Z=— = =7 oo

Complainant;—Terry-OlBoyle, Was-hired by Ipoc on- Decenbér 12,
1977, a@s a recreation worker at-the Méynard Correctional Center.
He became a probationary enployee on January 11, 1978, and woul d
have attained certified status under the Illinois civil service
systemon July 11, 1978. Transcript (T.) at 169; D. and 0. at 3.

On June 9, 1978, Conplainant was advised by his supervisor
that his enployment was being terminated and he woul d' no | onger
be permtted accesstothe prison facility. He |ater received a
six nonth evaluation formwth notice of his discharge for
unsatisfactory perfornance. Id.; Grant Officer's Exhibit (G.O.
Ex.) 1, atch. 2-A.  Conplainant 's pay also was term nated-the ===-- —
same day, T. at 87, 128, 177; D. and 0. at3, and he received
noti ce on June—-14,-1978,—from the-Illinois Depart nent of
personnel --that his-formal --discharge was effective on June 19,
1978. 1d4.; GO Ex. 1, Atch. 5-A

Conpl ai nant responded to the discharge by filing awitten

grievance on June 26, 1978, with the Director for the Jackson
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county Board, program agent for the grantee. .D. and 0. at3-4; =
co. Ex. 1, Atchs. s-¢, D. The Jackson County Board held a
hearing on March 22, 1979, and, in a report dated March 27, 1979,
concluded that Conplainant's grievance had nerit and he was
therefore inproperly discharged from his enployment. 6.0. Ex. 1,
Atch. 5-L. On April 25, 1979, the Governor's-Oifice of Manpower
and Human Devel opnment -i ssued- a- Noti ce-of - Ei nal - Acti on affirming-
the Jackson County Board's determnation that Conplainant's .
termnation was-substantively inproper. It also found. that the _
di scharge was procedurally deficient in that Conplainant was not |
givenfive days in which to respond before being released as = _
required by applicable CETA rules and regulations. D. and 0. at
4-5; GO Ex. 1, Atch. 5-M  1Doc appeal ed the Notice of Final _
Action and the Gant Oficer, in a Final Determnation dated
June 28, 1979, reversed, concluding that no evidence was
devel oped -to indicate that-Conplainant's discharge violated the
IIlinois state personnel rules, the Act, or the CETA regul ations.
GO Ex. 3. S

In reversing the Gant Oficer's determ nation, the ALY . ..
noted that under 29 C.F.R. § 98.26(a) (1979) a grantee must - -....
establish procedures to govern the resolution of any issue which
may arise between the grantee, its subgrantees and the CETA

participant. D. and 0. at 6. Further, if the issue involved an

adverse action, the grantee had to assure that-the procedures.
guaranteed written notice and-an--opportunity to respond. D. and
o. at 7. The awy then acknow edged that I|DCCA, the grantee here,
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had established the required procedures in a-handbook entitled
"CcETA Grievance Procedures." The handbook required that a.CETA
partici pant be given five working days to respond to a proposed
adverse actions --Ide - ...

TheALJ recognized that Section 98.26(a) did not require
notice and an opportunity to respond prior to adverse action, ¥
but concluded that the grantee's procedures-mandating pri or
notice were not inconsistent-with the regulation. D. and 0. at
8. She concl uded-that complainant's discharge, as a practical --
matter, occurred on June 9 when he was barred-from the prison
facility and his-wages ceased; --1n-a technical.sense, she found
t hat 1poc provided Conplainant with nmore than five days notice as
required by the grantee's procedures because--the discharge did
not beconme final until ten days later. Id. The ALT concluded,
however, that Conplainant was not given the requisite opportunity
to respond. D. and 0. at 940.

To renmedy this vieolation, the-ALJ ordered that:-(1) — -. .-
Conplainant be reinstated in the same or simlar position as a
probationary-enpl oyee wth-one nonth-remaining-before becom ng
el i gi bl e for certification;. (2) all adverse coments-in his===--- _
personnel file be expunged; (3) backpay | ess interim earnings be

paid Conpl ainant-from June 9, 1978, until reinstatement is

Y Prior to its amendment-in 1976,-Section -98.26(a) stated in

rel evant part "{wlhen the prine sponsor or eligible applicant
proposes to take-adverse action-. .. :"The regulation-in - -~ -~
effect at the time of the hearing stated "(wihen the prinme

sponsor or el|%| bl e applicant takes an adverse action . . . ."

20 CF.R § 98.26(a) (1979).
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formal |y offered: (4) backpay not-be-paid-directly or indirectly- -
vith CETA funds: and (5) failure to conmply with the reinstatenent
and packpay orders within twenty days would result in the
revocation of CETA funding to IDCCA and IDOC. D. and 0. at 14,
15. The aLy denied interest on the backpay award, citing an
absence of authority. |
DI SCUSSI ON -

. Complainant's Discharge.

1poc contends-that-it-was not obliged-to-f& ow-the ---- -- -
grantee's grievance procedures because, by requiring that- CETA
participants -have an opportunity-to respond-before adverse action
is taken, the procedures are contrary to the provisions of
Section 98.26(a).. | DOC Exception at 2. As |DOC argues, Section
98.26(a) as anmended does not require that CETA participants be
given an opportunity to be heard prior to adverse action. 1t
does not follow, however, that grantees are precluded from
I ncludi ng such-a-provision-in -the grievance procedures-they-are
required to establish.-

The comments acconpanyi ng the amended- Section 98.26(a) state-
that "the | anguage-was revised- to allow for conplaint_ procedures
vhich notify participants in witing at the same tine as the

adverse action is taken." 41 Fed. Regq. 26,338 (1976) (enphasis

added). By using the word ' "allow," the_drafters of section _ __ _.
98.26(a) plainly intended that grantees have the discretion to
establish procedures which either required or did not require

opportunity to be heard before adverse action was taken agai nst
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CETA participants.--- |--therefore-reject the contention that
IDCCA's (rievance procedures are contraryto Section 98.26(a) and
hold that 1poc was required to follow them when it termnated
Conpl ai nant % enpl oynent. I nasnuch as 1poc failed to follow the
grievance procedures, the awi's finding that Conplainant was

I nproperly discharged should be affirmed. - - -

In addition to the -procedural -violation-,-the record supports-._-. -
the conclusion of the Jackson-County Board and the Governor's
Ofice of Mnpower-and-HumanDevel opne_nt that Conplainant's
di schar ge was not:substantively justified.  See G.0. Ex.-1,
Atchs. 5-L, m. Conplainant's discharge was predicated on an
eval uation report which stated that Conplainant did not neet his
job objectives in six of eight areas. GO Ex. 1, atch. 2-A
After filing his grievance, however, Conplainant-provided the
Director of the Jackson County Board with records and several
menoranda to refute the statements in the evaluation report.
Conpl ai nant's Exhibits 2¢, D, E, F, Gand 48. At no tine during
the Qrievance process”ai_d‘ IDOC cooperate by providing the basic
information needed to resolve the grievance, see 6.0. Ex. 1,

At chs. " s-n,—‘_g,_;apg:yv,;an&_JD_é'C'off"ered no reasons for its failure

to do so. Furthermore, Tepresentatives of Ipoc failed to attend

thegrievance hearing notw thst andﬂi—hg ‘that IDOC acknowledged it
had been notified of the hearing ¥~ -See G:0T EX: I-at-10:" o

¥ 1poc advised that it-did not-attend the hearing because the .
Director for the Jackson County Board had already stated his
opinion that Conplainant was fired for unjust, unsubstantiated
reasons and it would, therefore, not be p055|ble to(hav?.a fdaur)
continued. ..
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The Jackson County Board, after hearing Conplainant%-----------
presentation and having no evidence to rebut it, concluded that
Conpl ai nant was inproperly discharged fromhis enploynent. G QO
Ex. 1, Atch. 5-L. TheGovernor's Ofice affirned, noting that
1poc's refusal to participate or cooperate in the grievance
proceeding resulted in an entirely one-sided record which could
leadtoonly one decision. 1In view of the absence of evidence in
support of the reasons expressed for Conpl ai nant % discharge,—1

find that the-Jackson--County-Board and theGovernor's OFfice

properly concluded that the discharge was not substantively-- - — . .

justified. R

II. Relief.

None of the parties has excepted to the nerits of the
reinstatenent and backpay orders and there is nothing in the
record which denmonstrates that-reinstatement and backpay woul d be

i nappropriate in this case. ¥ Mreover, reinstatement is a

Y. _..conti_nued% _ _ o

and inpartial hearingg GO Ex. 1 at 10-11. \While it is true
that the Director responded with the above opinion at the request
of the Governor% Office, it was qualified by the words ®at this
time" and was based al nost entirely on Conplainant's evidence
because 1poc had -failed -to-cooperate -in -the--grievance process. _
Evenifaninpartial hearing could not have been obtalned, which

Is by no neans clear, 1IpOC may have benefitted b){) attending the
hearing and producing evidence which could have been considered
in the grievance-process and-before the ALJ,

Y Those remedies may be i nproper in cases where the procedural .
deprivations-are-essentially harmess-error and the complainant's
di scharge-i s substantively: justified. _See county of Mnroe. — -
Florida v. United States Department Of Labor,. 690 F.2d 1359, 1362
(11th Gr. 1982); city of Boston v. secretary of Labor, 631 F.2d
156, 161 (1st Cr. 1980); _Arnmando Machado V. South Florida
Employment and Training Consortium Case No. 80-CETA-194, slip
(continued...)
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proper remedy because Complainant was a_ probationary enpl oyee
whose enployment was not limted to the duration of a particular

cra program Cf. Broone v. United States Department of Labor,

870 F.2d 95, 101 (34 cir. 1989) (no assurance that conplai nant
woul d have been selected for available jobs follow ng staff

reduction); New York U ban Coalition v United StatesS Department

of Labor, 731 F.2d 1024, 1032 (2d G r. 1984) (backpay not proper. _
where award went beyond time that_CETA project ended)_; Ln the
Matter of John Tibbetts and Richard-Bremmer v.- Vermont — -

comprehensive Emplovment and Trainina Ofice, cera, Case Nos. 81-

CETA-254, 81-CETA-255,-slip- op+—at-9; Sec.—Decision-July 25;,-1984 -
(when regional councils went out O existence, reason for

conpl ai nant's enploynent also ceased to exist). Absent his

i mproper discharge, Conplainant would have becone a pernanent

enpl oyee of the state of IIlinois within one month. See In the

Matter of city of Passaic, New Jersey, Proaram Agent, and PassaiC

County, New Jersev. Prime Sponsor, Case No. 78-CET-112, slip op.
at 6, Sec. Decision April 25, 1990, aff'd, No. 90-3393 (3d Cr.

Jan. 17, 1991); Armando Machado V. South Florida Employment and

Training Consortium Case No. 80-CETA-494, slip op. at 2, Sec.

Y. ..continued) o

op. at 3, Sec. Decision July 29, 1983; I|n the Matter of M.
BFanche Field and the citvy of Boston, Case No. 77-CETA-102, slip
op. at 1, Sec. Decision Septenber 29, 1982. Both the -grantee's
program agent and the Governor's O fice of Manpower and Human
Development-concluded-on-the merits that Comﬁlainant{ s discharge
was inproper, GO Ex. 1, Atchs. 5-L, M The Gant Oficer's
final determnation focuses on_ the procedural issue inits
conclusion that there is no evidence to indicate that the
termnation violated either the Illinois personnel rules, the Act
or the CETA regulations. GO Ex. 3.
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Decision February 19, 1982 (as a regular enployee, under - -
Consortiums policies, rather than a CETA participant enployee,
conplainant was entitled to reinstatement). Accordingly, the
ALI's holding that 1DOC must O fer Conplainant reinstatenent-in
the sane or simlar position with one nonth of probationary
stat us remaining until he becomes eligible for certification
under the Illinois civil service systemshould be affirmed. The
ALJ'sorderthat backpay | ess interimearnings is due from the
date of discharge until the date reinstatement is offered also

should be affirnmed. -- e it e i

BothIpoc and 1bpccA chal |l enge the ALI's order that backpay
be disbursed within twenty days, contending that it is contrary
to state law that requires these expenditures be nmade from
special appropriations which take six to nine nmonths to obtain.
Exception of-1DOC at 3; Exception of.IbccA. Although cera and
adj udi cations thereunder would normally preenpt conflicting state
| aws, upon consideration of the parties' filings, | conclude that
payment within nine nonths would reasonably satisfy the goals of
the CETA program— — — --

The crant O ficer has excepted to the aLy's concl usion that
t he backpay award shoul d not include interest and argues that
interest should be awarded at the rate of 12%% from the date of

violation to the date of paynent. Gant Officer Exception” Grant

Oficer's Menorandum in Response at 8. IDCCA -does ot -oppose- t he --..
award of interest, but argues that the rate should vary to

reflect the usual rate for the period involved rather than a high




B
PR
2!

10
fi xed rate. IDCCA-also -asks-for acutoff date forany interest —
due. IDccA Brief in Qpposition to Position of Gant Oficer at
1-2.

Interest is an appropriate part of a backpay award, the

purpose of which is to make the aggrieved Party whole. county of
Monroe, 690 F.2d at 1362. It accrues until backpay S _ac_t_ygl_ly

paid Wwhether the delay is long or short. penovan v. Sovereign
security, Ltd.., 726 F.2d 55, 58 (2d Gr. 1984); In the Matter of
Kenneth D Taylor v. Hampton Recreation and Hampton Manpower

Services, Case No. 82-CETA-198, slip op. at 10, Sec. Decision

April 24, 1987. The proper rate of interest on backpay awards is
a variable rate for the periods in question established under
26 U.S.C. § 6621. ln the Matter of Tomm e Broone v. city of
Canden Employment and Training Adnministration, Case No. 80-CETA-
253, slip op. at 17, Sec. Decision Decenber 14, 1987, _aff'd,

Broone v. United States Departnent of lLabor, 870 F.2d 95 (3d Cir.
1989).

CONCLUSI ONS AND ORDER

Accordingly, | propose to nake the follow ng conclusions and
order:

The awLy's determ nation that Conplainant was inproperly
discharged is affirmed, Her orders of reinstatenment
and packpay also are affirned.  The order requiring
payment of the backpay award within twenty days is

modi fied to allow payment within nine nonths of the
date of ny final order. [Interest is payable on the
backpay at the rates established under 26 U S.C. § 6621
copy of applicable rates attached? fromthe date of
ischarge until the date of paynent. DOC and

are ’o_l ntly and severally liable for all amunts due
Compl ai nant and no Payrrents shal | be nade either
directly or indirectly with Federal funds.
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The parties may show cause within 40 days of receipt of this
order why the above decision and proposed conclusions and order,
should not be adopted as the final order in this case.

SO ORDERED.

Washington, D.C
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washington

thatinterest rates for the calendar quarter beginning Jan, ft,

1890,wil) remain at ten percent for overpayments and eleven

percent for underpayments.

AN N "
Dzze7rnei e Weesry
Internal Revenue Service
Public Affairs Division
Washington, DC 20224

Media Contact: Tet. (202) 566-4024
Copres. Tel. (202) $66-4054

IR-89-137

uUnder the Tax Reform Act of 1986, the rate of interest

-

. The Internal Revenue Service today announced

is

determined on a quarterly basis, and the rate on underpayments is

one percent higher than the rate on overpayments. The rate

announced today is computed from

the federal short-term rate

based on daily compounding determined during October 1989,

Rev. Rul. 89-125, announcing the new rates of interest,

attached and will appear in

48, dated November 27, 1989.

Internal Revenue Bulletin No. 1988~
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Section 6621.-- Determnation of Interest Rate

26 CFR. 301.6621-1: Interest rate

Rev. Rul. 89-125

section 6621 of -the Internal-Revenue Code establishes
differential rates for allowance O interest on tax overpayments
and assessment of interest on tax underpaynents. Under section
6621(a_)(l), the overpaynent rate-is the sum of the short-term
federalrateplus2 percentage points. Under section 6621(a)(2),
the underpayment rate is the sum of the short-term federai-rate
plus 3 percentage points.

Section 6621(b)(1) of the Code provides that the Secretary
shall determne the federal short-termrate for the first month in
each calendar quartér. — -—- .

Section 6621(b)(2)(A)y oft he Code-provides that the federal
short-termrate determned under section™662}(b)(1) for any nonth

shal | apply during the first-calendar quarter beginning after - Such
mont h. [ e — R — - N

Section 6621(b)(2)(B} -of the Code provides that in determning

’ the addition to tax under section 6654 for failure to pay estimated

!
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tax for any taxable year, the federal short-term rate which applies
during the 3rd nDNth fol | owing such taxable yesr shall also apply
during the first 15 days' of the4th Month following such taxable
year.

Section 6621(b)(3) ofthe Code provides thét the_federal
short-term rate for any Month shall be the federal short-term rate
determined during such nonth by the Secretary in accordance with
section 1274(d), rounded to the nearest full percent (or, if a
multiple of 1/2 of 1 percent, the rate shall be increased to the
next hi ghegt full "p-é_r cent).

Notice 88-59, 1988-1 cC.B. 546, announced t hat inAde_ierm ni ng
the quarterly interest rates to be used for overpaynments and
underpayments of tax under section 6621 of the Code, the Internal
Revenue Service will use the federal short-termrate based on daily
compounding because that rate is most consistent with section ¢s21
which, pursuant to section 6622, is subject to daily conpounding.

Rounded to the nearest full percent, the federal short-term
rate based on dally conpounding determned during the nonth of
Cctober 1989 is 8 percent. Accordingly, an overpayment rate of 10
percent and an underpaynent rate of 11 percent is established for
the cal endar quarter beginning January 1, 1990. The rates apply to
amounts bearing interest during that calendar quarter.

The 11 percent rate also applies to estimated tax
underpayments for the quarter and for the first 15 days in April.

Interest factors for daily compound interest for annual rates
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of 10 percent and 11 percent Vere published in Tables 16 and 17 of
Rev. proc. 83-7, 1983-1 CB. 583, 599, 600.

Annual i nterest rates to be conpounded daily pursuant to
apply for prior periods are set forth
section 6622 of the Code t hat PpLY P P

In the accompanying tables.
DRAFTI NG | NFORVATI ON
The principal “author of this Tevenue r,1ing is Mary Jane

_ Chief Counsel (Incone Tax &
xossar of the Office of the Assistant
recounting.) For further information '€9arding this revenue ruI|ng

call- —
contact Mrs. Kossar on. (202) 566- 3453 (not a toli-free call).-




TABLE OF | NTEREST RATES

PERI ODS BEFORE JUL. 1,
OVERPAYMENTS AND UNDERPAYMENTS

1975 - DEC. 31,

1986

PERI CD RATE DAI LY RATE TABLE
IN 1983-1 C.B.
Before Jul. 1, 1975 6%  Table 2, pg. 586
Jul. 1, 1975--Jan. 31, 1976 9% —-Table 4, -pg:—588--
Feb. 1, 1976--Jan. 31, 1978 7% Tabl e 3, pg.587
Feb. 1, 1978--Jan. 31, 1980 6% Table 2, pg. 586
Feb. 1, 1980--Jan. 31, 1982 12% Tabl e 5, . 588
Feb. 1, 1982--Dec. 31, 1982 20% Table 6, pg. 588
Jan. 1, 1983--Jun. 30, 1983 168 -- Table 22 pg. 605
Jul . 1, 1983--Dec. 31, 1983 11% Table 17, pg. 600
Jan. 1, 1984--Jun. 30, 1984 11% Table 41, pg. 625
Jul. 1, 1984--Dec. 31, 1984 11% “Table 41, pg. 625
Jan. 1, 1985--Jun. 30, 1985 13% - _Table 19, 602
Jul. 1, 1985--Dec. 31, 1985 11% Tabl e 17 pg. 600
Jan. 1, 1986--Jun. 30, 1986 10% Tabl e 16, pg. 599
Jul . 1, 1986--Dec. 31, 1986 9% Tabl e 15, pg. 598
TABLE OF | NTEREST RATES
FROM JaN. 1, 1987 - PRESENT
OVERPAYMENTS -- ]‘UNDERPAYMENTS
RATE TABLE PG RATE TABLE PG
Jan. 1, 1987--Mar. 31, 1987 8% 14 _"597 | . 15— ggg
Apr. 1, 1987--Jun. 1, 1987 8% 14 597 -9% 15
Jul. 1, 1987--Sep. 30, 1987 8% 4 597 | 9% -15 598
Oct. 1, 1987--Dec. 31, 1987 9% 15 598 | 10% 16 599
Jan. 1, 1988--Mar. 31, 1988 10% 40 624 | 118 41 -625
Apr. 1, 1988--Jun. 1 1988 9% 39 623 | 10% 40 624
Jul. 1, 1988--Sep. 30, 1988 9% 39 623 | 10% 40 624
oct. 1, 1988--Dec. 31, 1988 10% 40 --624 | 118 __ 41 625
Jan. 1, 1989--Mar. 31, 1989 10% 16__599 | 118 17 ~ 600
Apr. 1, 1989--Jun. 30, 1989 11% 17 600 | 12% 18 601
Jul. 1, 1989--Sep. 30, 1989 11% 17 _ 600 | 12% 18 601
Ooct. ], 1989--Dec. 31. 188% 10% 16 599 | 11% 17 600
Jan. 1, 1990--Mar. 31, 199 10% 16 599 118 17 600
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